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w Indertores of Leaſe and Releaſe, the Releaſe between Fobn Newton and Mary his Wife, Widow of 
Xx Ftuins Meſſenger, of the Firft Part; Mary Meſſenger, one of the Daughters of the ſaid Mary Newton, by 
ETA the ad Cin, Meſſenger her former Huſband, of the Second Part; Brailsford Newton, one of the Sons 
= i of the ſaid Fobn Newton by his former Wife, and Elizabeth Meſſenger, Spinſter, one other of the 

Wohters of the ſaid Mary Nezwton, by the ſaid Ein Meſſenger her ſaid former Huſband, of the Third Part; 
WS Sir Girvaſe Clifton, Baronet, William Norton, William Newton, and Richard Walburge, of the Fourth Part; 


WS /7ril 1710, between Fohn Meſſenger, eldeſt Son and Heir of the aforeſaid Ewins Meſſenger, of the Firſt 
Wt. the faid William Norton and William Newton, of the Second Part; and the ſaid John Newton and Mary 
Wie, of che Third Part, all that Meſſuage or Tenement, with the Appurtenances called Do/e-Bank, and 
er Lands, Tenements, and Hereditaments in the County of York, were conveyed and ſettled in the firſt 
ce, for ſecuring the Payment of the clear yearly Sum of 207. unto the ſaid Fohy Meſſenger for his Life, and 
& chereunte, ro the Uſe of ſoch Perſon and Perſons, his, her, and their Heirs and Aſſigns, and to and for 
ves and Purpoſes, and ſubject ro ſuch Truſts, as the ſaid Mary, then the Wife of the ſaid Fobn Newton, 
ad alone, or jointly with the ſaid Fobn Newton, or by her laſt Will, appoint z and for Want of ſuch Appoint- 
ert, to MOR of the faid Mary Meſſenger and Elizabeth Meſſenger, the Daughters of the ſaid Mary, then 


WS Tenants in Common; and alſo after reciting that a Marriage was then intended to be had between the ſaid 


cd and conveyed to the faid Sir onto Clifton, William Norton, William Newton, and Richard Walburge, 
3 Wd their Heirs, the ſaid Meſſuage called Dole-Bank, and the ſaid Lands, Tenements, and Hereditaments in 


ss the ſeveral Uſes and Truſts in the faid Indenture of Releaſe mentioned, and particularly from and after 
We Solemnization of the ſaid intended Marriage, as for and concerning the ſaid Meſſuage of Dole-Bank, and 
ober Lands, Tenemente, and Hereditaments in the County of York, to the Uſe of the ſaid Mary, then 
Wie of the ſaid Jobn Newton, for her Life; and from and after her Deceaſe, as to one Moiety of the ſaid 
mies, (ſubject to the Payment of one Moicty of the faid yearly Sum of 207.) to the Uſe of the ſaid Mary 
ee the Daughter, for her Life; with Remainder to the ſaid Truſtees and their Heirs, during her Life, 
Won Truſt, to preſerve the contingent Remainders; Remainder to the Heirs of the Body of the ſaid Mary 
e ide Daughter, and the Heirs of the Body or Bodies of ſuch Heirs or Ifſue ; Remainder to the ſaid 
h Newton for his Life; Remainder to the ſaid Elizabeth Meſſenger, his intended Wife, for her Life; 
under to the Heirs of the Body of the ſaid Elizabeth Meſſenger, by the ſaid Brailsferd Newton, and the 
e of the Body of ſuch Heirs or Iſſue; Remainder to the Heirs of the Body of the ſaid Brailsford Newton, 
_ other Wife whom he ſhould marry after the Deceaſe of the ſaid Elizabeth Meſſenger , Remainder to the 
in of the Body of the ſaid Elizabeth Meſſenger by any other Huſband ; Remainder to John Meſſenger of Foun- 
, Eſq; in Fee: And as to the other Moiety of the ſame Premiſes (ſubject in like Manner to the other 
n of the ſaid Anovity) to the Uſe of the ſaid Brailsford Newton for his Life; Remainder to the ſaid Eli- 
leb Meſſenger, his 


WS. der to the Fir | and other Sons of the ſaid Brailsford Newton, and Elizabeth his intended 
1 ucceſſively, in Tail Male; Remainder to their Daughters in Tail, with croſs Remainders amongſt ſuch 
ogbters; Remainder to the H 

3, — _ of the Body of the 
We aughter, for her Life; Remainder to Truſtees, to preſerve contingent Remainders; Remainder to the 
* eis of the Body of the ſaid Mary Meſſenger in Tail 4 J | 

WS That ir mel Sym and agreed, upon, by, and between all and every the {aid Parties to theſe Preſents, 
A Vale * may be lawful to and for the ſaid Fohy Newton and Mary his Wife, and to and for the ſaid 
WS caval N qgwng and Elizabeth Meſſenger, his intended Wiſe, at any Time or Times during their joint 
WS the (lg 7% or during the joint natural Lives of any Three of the Survivors of them; as alſo to and for 
Daughter ry sford Newton and Elizabeth Meſſenger, his intended Wife, and the ſaid Mary Merger the 
WS them. wal their joint natural Lives, or during the joint Lives of any Three of the Survivors of 
WS My Meſ 0 to wh for the ſaid Brailsferd Newton and Elizabeth Meſſenger, his intended Wife, and the ſaid 
þ = py Daughter, during their joint natural Lives, cr during Two joint Lives of any Two of 
* 3 0 them, (whereof the laid Brailsford Newton, or the ſaid Mary M-ſſcnger to be One) from and 
WS them; ang WP ace them the ſaid John Newtcn and Mary his now Wife, and the Deceaſe of the Survivor of 
WS lion Newton 2 with the Conſent and Approbat on of the ſa d Sir Ger vaſe Clifton, William Norton, Wil- 
WS of ſuch Surv: Richard Walburge, or of the Survivors or Survivor of them, or of the Heirs or Aſſigns 
WS to be by them cr. b) an) Deed or 


e 


eds in Writing, under his, her, and their Hands and Seals reſpectively, 


I 22 in the Preſence of Three or more credible Witneſſcs, to alter, change, revoke, de- 
=_ e void all, every, or any the Uſe or Uſes, Limitations or Eſlates herein before limited, 


declared, 


*. 


I Newton, Effe. - <- - ' Appellant, 
_ ew | Newton and Robert Lee, E/quires, - Reſpondents. 


Wer reciting, by the ſaid Indenture of Releaſe, that by other Indentures of Leaſe and Releaſe of the 1ſt and 24 


io of the ſad Jobn Newton,. by the ſaid Ewins Meſſenger her former Huſband, their Heirs and Aſſigns, 
Jr ailsford Newton and Elizabeth Meſſenger, the ſaid Foby Newton and Mary his Wife, in Conſideration thereof, 


te County of rt, (with other Lands and Tenements therein particularly mentioned and deſcribed) to and 


. ; intended Wife, for her Life; with Remainder to Truſtees, to preſerve contingent Re- 
1 1 Remainde 8 


eirs of the Body of the ſaid Brailsford Newton by any other Wife; Remainder 
ſaid Elizabeth by any other Huſband; Reme inder to the ſaid Mary Meſſenger, 


; in which © il; Remainder to the ſaid John Meſſenger of Fountains, in 
Hb g " . ary Indenture of Releaſe is contained a Proviſo in the Words following:“ Provided always, 
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„ ſame Manor or Lordſhip, Meſſuages, Cottages, Farms, Lands, Cloſes, Tithes, T wa * th * 


| . he ſa pan 
« or any Part or Parts, Parcel or Parcels thereof; any Thing herein contained to . , fame 
„„ ö Wy ms | TY yo he contro ad 


faid Premiſes, in the County of York,” after the ſaid Marriage, and before the 12th of Fey 


ton, by the like Conſent and Agreement, had paid, laid out, and inveſted the Sum of 1300 J. Part there u 


_ alſo the ſaid Bond, then were in his Hands and Cuſtody, in Truſt, and to and for the ſeveral and reſpeſti 


or of, in, and to any Part or Parts, Parcel or Parcels thereof, according to the ſaid ſeveral and reſpefiveUky 


and except Jobn Meſſenger, of Fountains, Eſq; and that the ſaid Stock and Bond, with all the Intereſt, pr 
5 Newton and Mary his Wife, Mary Meſſenger, and Brailsford Newton and Elizabeth his Wiſe, and nel 


of, in, and to the ſame Premiſes ſo ſold and conveyed as aforeſaid, or of, in, or to any Parts or Parcel 
or executed, or at any Time or Times thereafter by him the ſaid John Newton to be made, done, committed 


Wife, or of the Survivors or Survivor of them, or of their Heirs, being of lawful and full Age, well and 


Stock, and the Note of Transfer thereof, as alſo the ſaid Bond from the ſaid Sir Gervaſe and Robert Cifit 


and each of their reſpective Heirs, of, in, and to the ſame Premiſes ſo ſold and conveyed, or of, in, or to 1 


| ſaid South Sea Stock and Bond ſhould remain in his or their Hands, pay the Intereſt thereof according 


Poeymente, and Expences as they ſhould be put unto for or by reaſon of the ſeveral Truſts 


wilful Neglect or Default. 


77 
4 


5 8 T 


« declared, directed, or appointed, of or concerning every or any Part of Parts, | Parcel 


} 


ments, and Premiſes ; and, by the ſame, or any other Deed or Deeds, to limit, declare raiſe. , , 
&« any new or other Uſe or Uſes, Eſtate or Eſtates, Truſt or Truſts, of and concerni of? app 


The Marriage between the ſaid Brailsford Newton and Elizabeth Meſſenger was had and G and tþ 


(on 


when particularly does not appear) were fold to Edward Norton, Eſq; for 2400 J. upon which Þ 750 
to which thoſe Premiſes ſt limited by the ſaid Settlement muſt have been revoked, and — . 
denture, dated the 3d of April, 1719, between the ſaid Fobn Newton and Mary his Wife of the Put ul. 
ſaid Mary Meſſenger of the Second Part, the ſaid Brailzford Newton and Elizabeth his Wife of the T 1 
and Joſbua Blackwell, William Percy, and Robert Newton of the Fourth Part, after reciting the ſaid _ Fan, 
of 1714, and the ſaid, Power or Proviſo therein contained; and that ſince the making of the (aid 
the ſaid Jobn Newton and Mary his Wife, Mary Meſſenger, and Brailsford Newton and Elizabeth his Wife, pu. 
ſuant and acording to the Powers reſerved unto them, in and by the Proviſo in the ſaid Settlement * 
had ſold and conveyed the ſaid Premiſes in Dole-Bank and elſewhere, in the County of York n | 
Norton, for the Sum of 2400 l. and that, by Conſent of all the Parties to the ſaid Indenture of the 2d of N 
1719, the ſaid Sum of 24007. was paid unto the ſaid John Newton, in Fruſt, and to and for the ſeyeral 

1. png Uſes, Benefits, and Advantages of all the Parties proportionably, and according to their wal 
reſpective Rights, Titles, and Intereſts of, in, and to the ſame Premiſes ſo ſold and conveyed, or of. in * 
to any Part or Parts, Parcel or Parcels thereof, according to the ſeveral and reſpective Uſes and Links 1 
therein before- mentioned, and in the ſaid recited Indenture of Releaſe contained; and that the ſaid Joby Now 
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the Name of the ſaid William Percy, for the Sum of 10001. South Sea Stock, which was accordingly transfer 
unto the ſaid William Percy, on the 12th Day of February, 1717; and that the ſaid John Newton had Paid and 
lent, in the Name of the ſaid Zoſbua Blackwell, the further Sum of 1200 J. Reſidue of the faid 2400 I. um 
Sir Gervaſe Clifton, Bart. and Robert Clifton, Eſq; his Son, which ſtood ſecured by their Bond to the ſaid Tub 
Blackwell, bearing Date the 15th Day of September then laſt ; and that the ſaid ſeveral Sums then remand 
the ſaid Stock, and on the faid Bond; therefore, purſuant to and in Performance of the Truſts repoſed a af 
faid, the ſaid 7ohn Newton did acknowledge and declare that the ſaid Note or Transfer of the ſaid Stock, u 


Uſes, Benefits, and Advantages of them the ſaid Jobn Newion and Mary his Wife, Mary Meſſenger, ud 
Brailsford Newton and Elizabeth his Wife, and their Heirs, ſeverally, reſpectively, proportionably, and actord- 
ing to the ſeveral and reſpective Rights, Titles, and Intereſts of them, every and each of them, and of thii 
every and each of their reſpective Heirs, of, in, and to the ſame Premiſes ſo ſold. and conveyed as aforeſaid, 


and Limitations therein before-mentioned, and in the ſaid recited Indenture of Releaſe contained, other tha 


duct, and Advantage thereof, ſhould remain, continue, and be in the Hands and Cuſtody of the aid Jil 
Newton, as a Security as well for the ſaid principal Sum of 240017. as for the lawful Intereſt to him the lad 


eirs, ſeverally, reſpectively, proportionably, and according to ſuch the ſaid ſeveral and reſpe&ive Right, 
Titles, and Intereſts of them, each and every of them, and of their, every and each of their reſpective Hen 


thereof, according to ſuch the ſaid ſeveral and reſpective Uſes and Limitations therein beforeę · mentioned, ad 
in the ſaid Indenture of 1714 contained, other than and except the ſaid John Meſſenger, of Fountains, any lit 
Will and Teſtament, or other Act or Acts, Deed or Deeds, Writing or Writings, or other Matter, Cue, 
or Thing whatſoever, by him the ſaid Jobn Newton, at any Time or Times theretofore made, done, commited 


or executed to the contrary thereof, or anyways to defeat, fruſtrate, or make void or inefſectual the {aid the 
preſent Deed, or any Thing therein contained notwithſtanding ; and the ſaid Fob Newton did tbereb) cone 
nant that he, his Heirs, Executors, and Adminiſtrators ſhould, at any Time afterwards, at the Requelt, Di 
rection, and Appointment of the faid Mary his Wife, Mary Meſſerger, Brailsford Newton and Eljzabe1b bi 


truly give, yield, and deliver up unto the ſaid Fo/bua Blackwell, William Percy, and Robert New!on, or to te 
Survivors or Survivor of them, or to the Executors or Adminiſtrators of ſuch Survivor, the faid South 


or ſuch of them, or ſuch Part or Parts, Parcel or Parcels thereof, as ſhould be fo required, directed, * 
pointed to be given, yielded, and delivered up, in Truſt, to and for the ſeveral and reſpective Uſes, r 
fits, and Advantages of ſuch of them the ſaid Mary the Wife of the ſaid Jobn Newton, Mary Meſſenger 2 4 
ford Newton and Elizabeth his Wife, and their Heirs, ſeverally, reſpectively, proportionably, and accoruns 

the ſeveral and reſpective Rights, Titles, and Intereſts of them, every and each of them, and of their, ee] 


Part or Parts, Parcel or Parcels thereof, according to the ſeveral and reſpective Uſes and Limitations therein : 
mentioned, and in the ſaid Settlement of 1714 contained, other than and except the ſaid John Meſſeng 


Fountains ; and that he the ſaid Fobn Newton, his Heirs, Executors, and Adminiſtrators ſhould, ſo Jong 


it was thereby alſo covenanted, that it ſhould be lawful for the ſaid Zoſbus Blackwell, William 2 
Robert Newton, and the Survivors and Survivor of them, and to and for the Executors and 2 
ſuch Survivor, to deduct out of the ſaid 2400 J. or the Intereſt thereof, all ſuch Coſts, 3 n hen 
| | f Me for 
repeſed, or for or by reaſon of the ſame ; and that they, or any of them, ſhould not be anſwera 

dad Sum of 2400 ** the ſaid South Sea Stock, or the ſaid Bond, or the Intereſt, Product, or An 
thereof, or any Part or Parts, Parcel or Parcels thereof, which ſhould be put out at Intereſt, or “ | 
diſpoſed of to and upon the ſeveral Truſts before-mentioned, and which ſhould happen to be loſt wi 


| 3 eee 5 4 
The ſaid John Newton, after the Death of the ſaid Mary his Wife, delivered over to the ſaid Mer 
divers Securities, to the Amount, not only of her Share of the Purchaſe Money received by ann 
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We, and alſo one other Bond for 100 J, made by 
„* Nein he Fe eteng all which Sums make toget 
* d bn Newtons W len um m N a: * * 0 ; 8 
; ſigned 1 * as well of che Portion given me by my late Father Mr. Ewins Meſſenger, as alſo of 


0 100. Date. 30 April 7 and which ſaid 100 l. in caſe I'ſhould happen to die without Iſſue, is then 
I . be 40 remain to my 5 


| « 1200 . acco! 5 ioned urities, as well in full of my aforeſaid Claims, as alſo all 
e aforeſaid Jobn Newton the above-mentione Thy ro os ps | 
. 932 Wirnels * . 8 A Are Une N R 52 
. cher De 2 WL (2 > MARY MESSENGER. 


+1 444 Meſſnger died without Iſſue, br ever having been married, on or about the 29th of Oober 
| The fa Mary Meſſenger died 28th of Juh 1762, after 5. Fm ſeveral Legacies, gave all the Reſidue of her 
2 . 17 5 ind ſoever, to her Couſin Robert Newton, he paying all her juſt Debts, Legacies, and Funeral 
Ant who is the eldeſt Son of the ſaid. Brailsford Newton and Elizabeth his Wife, on the 20th of 
We The Appt 0 l in the Court of Chancery 9 the ſaid Robert Newton, thereby ſtating tlie 
. the Firſt and Second of February 1714, the ſaĩd Indenture of the 2d of April 1719, the 
1 Diſcharge of the 16th of November 1729, and a Letter charged by the Bill to be wrote by the ſaid Mary 
= vr to che Appellant after the Death of his Mother, in the following Words; viz. * My dear Fack, as 
3 A 1200 J. Part of my Fortune, which comes to you at my Death, which is out upon the Securities, 
nd the People that have it being at a great Diſtance, makes it very difficult and troubleſome to me to get 
be lutereſt paid: and having had the truly great Misfortune to loſe my dear Friend, who was ſo good as to 
take that Trouble of my Hands; I therefore think proper to make this Propoſal to you, which is, that you 
k take upon yourſelf the Management of thoſe Affairs, by taking in thoſe Securities, which I ſhall be ready to 
W {liver up to you; upon your giving the Security to pay me Sixty Pounds a Year for Life, which will not 
WG only fave me a great Deal of Trouble, but be of Advantage to you; for, as it is uncertain where I ſhall end 
Im Days, it will prevent thoſe Things from falling. into any Hands but your own. Sixbills, September 2, 
b 1752.” And claiming that the Reſpondent, as Heir of che ſaid Mary Meſſenger, or by virtue of the ſaid 
er of the zd of September 1752, was well intitled to the ſaid 1200 l. the ſaid Mary Meſſengers Moiety for the 
Wucchaſe Money of Dole-Bank, and the ſaid other Premiſes in Yorkfire, or to have the ſame laid out and in- 
td in the Purchaſe of Frechold Lands and Tenements, to be ſettled to fuch Uſes, and in ſuch Manner, as 
We ſaid Lands and Tenements conveyed to the ſaid Edward Norton at the Time of the Sale thereof, were and 
jod ſettled and affured, or as near the ſame as the Death of Parties would admit; inſiſting, ' that upon the 
Wl: of the ſaid Eſtate, the Parties did not mean or intend to revoke or put an End to the Uſes, Eſtates and Li- 
Witations contained in the faid Settlement of the 1ſt and 2d February 1714, ſo far as related to the Premiſes 
q; but that, on the contrary, they really meant and intended that the Purchaſe Money ſhould come, and be 
W the Place of the Lands and Tenements ſold, and ſhould be ſubje& to, and under the ſame Uſes, Eſtates and 
limitations as the ſaid Premiſes ſold were and ſtood at the Time of the ſaid Sale ; and that the Purchaſe Mo- 
bor the ſame ſhould be laid out and inveſted in the Purchaſe of other Freehold Lands, to be ſettled and con- 
Fed to the ſame Uſes, and ſhould. not be conſidered as perſonal Eſtate ; and that the ſame was all along, till 
Death of the faid Mary Meſſenger, looked upon and deemed real Eftate, and that the ſame ovght to be laid 
WW a0d inveſted, and that the Lands to be purchaſed ought to be ſettled as aforeſaid, and praying that the Truſt 
hung thereto might be performed, and carried into Execution accordingly ; and that the Plaintiff might be paid 
Intereſt of the ſaid 1200 l. from the Time of the Death of the ſaid Mary Meſſenger till the ſaid 1200 l. ſhould 
© lad out and inveſted in the Purchaſe of Freehold Lands and Tenements; and in the mean Time, that the 
may Money might be paid into Court, and placed out at Intereſt for the Benefit and Security of the Parties 


Ide ſaid Robert Newton dying on or about the 28th of September 1770, before he had anſwered the Appel- 
bes Bill; and-baving made his Will, dated the 4th of Auguſt 1770, whereby he gave all his perſonal Eſtate 
do the Reſpondent J/31liam Newton, and appointed him and the Reſpondent Lee Executors thereof; the Ap- 
"ant thereupon brought his Bill of Revivor againſt the Reſpondents. | | 


Töten by their Anſwer inſiſted, That the Sale of the Eſtate was an abſolute and entire Revocation of all 
8 and nons created and declared of and concerning ſuch Eſtate by ſaid Indenture of Releaſe of the 2d 
. ry 17145 and although it did appear by the ſaid Indenture of the 3d of April 1719, that it was the Inten- 
tae 0 thereto, that the Purchaſe Money for the Eſtate ſold ſhould be ſettled to the, ſame Uſes as 
** ood limited by the ſaid Indenture of the 2d of February 1714, before and untibthe Sale thereof j 
Para. appear to have been the Intention of the Parties, and therefore Defendants did not believe that it 
Nau, wg that ſuch Nane or any Part thereof ſhould be reinveſted in any real Eſtate; and that they 
| fre hat t accordim tothe Limitations in the ſaid Indenture of the 2d of May 1714, the ſaid Mary 
4a 5 — 5 3 3 1 of he: 8 and _ had _ 5 5 Right and Pro- 
Ja 3Moje Fürchaſe Money; and that the Limitations of ſuch Moiety of the ſaid Purchaſe Mone 
| lach en Ellate Tail were abſolutely void, e . 4 


Ae Defendants by their Anſwer (; 1 3 5 
D 5 wer (amongſt other Things) alſo ſaid, that if the ſaid Mary Meſſenger did ſign 
1 ME, _ write ſuch Letter, as in the Appellant's Bill was ſet forth, they believed that the ſaid 

de . did the fame from a Miſtake or Ignorance as to her Right, and therefore hoped they ſhould 
3 and the rather, as it did not appear therefrom that the faid Mary Meſſenger 


any Right in the faid 1200 J. but only ſuppoſed him to have a Right 
Ce 6 
555 The 


% R 


8 


pellant havin jed to the Re 8 8 Anſwer; ſeveral Witneſſes | 
pant of che Appell kk Cauſe coming on to . heard on the 18th July 17275 eher a, 


The Ap 


Honourable. the Lord Chancellor, his Lordſhip, upon Debate of the Matter, and * 
ture of the 2d February 1714, the Indenture dated t ad of April 1719, the Paper under the un, 
tue ſaid Mary Meſſenger, Tg the Toth of November: of the Letter from the aid Mary rate of * 
the Appellant, dated ad September 17525 a Letter from bert Newton © 5 the * pellant, 1 6 Wer u 
NM Jonny, 1768; and the Proofs Ft in the ſaid” Cauſe read, and what wis 950 te al 
dnn both dec Sides, did ander u n Appellant's Bill ould fand ut, of the dC rh 
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